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                          November 22, 2004 
 
 
Founded in 1990, the European Women’s Lobby, is a non governmental organisation that 
brings together over 4000 women’s organisations – our mission is to work together to 
achieve gender equality, to eliminate all forms of discrimination against women, to ensure 
the respect of women’s human rights and eradicate violence against women, and to make 
sure that gender equality is taken into consideration in all European Union policies.  
 
The European Women’s Lobby believes that European citizens must be given accurate 
information about the Treaty Establishing a Constitution for Europe or they will not be able 
to make an informed choice when deciding about whether they do or do not support the 
European Constitution1. In many ways, the debate on the European Constitution seems to 
have diminished to a pro-EU or anti-EU argument, which is not actually the issue. Even if 
the European Constitution is not ratified by all of the Member States, the European Union 
will stay intact and will continue to be governed by the current EU Treaties. The European 
Constitution could be seen as an important step in the construction of Europe, designed to 
meet the challenges of tomorrow’s Europe: a Europe of 25 Member States and 450 million 
inhabitants; a democratic, transparent, efficient Europe working to serve all Europeans. 
For the Articles on equality between women men, the Treaty Establishing a Constitution 
for Europe offers some improvements to the current Treaties. Of course, the text could be 
stronger but this should not diminish the value of the improvements offered.  
 
 
The European Constitution and Equality Between Women and Men 
 
The European Constitution makes progress in the field of gender equality. Not only 
does it retain all the existing provisions on equality between women and men 
(equality between women and men as one of the Union’s objectives in article I-3, gender 
mainstreaming clause in article III-116, legal base for combating discrimination on other 
grounds than nationality in article III-124, principle of equal pay for female and male 
workers in article III-214), it also provides for a number of improvements: 

− In article I-2, equality is mentioned among the Union’s values. In addition, the article 
I-2 mentions equality between women and men as an element characterising our 
model of society. It is important to note that the Amsterdam Treaty did not have an 
article specifically for “Values” as the draft European Constitutional Treaty does. The 
European Constitution refers several times to the “values of the Union”, especially 
where criteria for accession of new countries or suspension of rights of countries in 
breach with these values are defined (see article I-59). 

− The Charter of Fundamental Rights is integrated in the European Constitution. The 
Charter (including its provisions on gender equality) thus becomes legally binding for 
the Union’s institutions, bodies, offices and agencies, as well as for the Member States 
when they implement Union law. In addition, the Union shall accede to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, 
which also insists on the respect of equality between women and men (see article I-9 
of the European Constitution). 

                                                 
1 Use this wording for simplification but official term for the text is the draft Treaty establishing a 
Constitution for Europe, and some could argue that as the Treaty was signed, on October 29th by all of 
the heads of state and government, that the word “draft” could be dropped from the title. 
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− Part three of the European Constitutional Treaty lays out the policies of the EU. At the 
beginning of Part three there is a section on horizontal clauses which will apply to all of 
the polices outlined in Part III. The gender-mainstreaming principle, Article III-II6, is one 
of these horizontal articles; it states, “In all the activities referred to in this Part, the 
Union shall aim to eliminate inequalities, and to promote equality, between women and 
men.” As gender mainstreaming will apply to all policies of the EU in part III of the 
European Constitutional Treaty the scope of gender mainstreaming has thus been 
extended to cover also Foreign and Security Policy and Justice and Home 
Affairs. 

− Article III-118 contains a new provision of general application (i.e. a provision with 
horizontal effects on all the Union’s policies) to combat discrimination based on other 
grounds than nationality (among others, discrimination based on sex). Such provision 
allows for a true “ gender mainstreaming” in the field of non-discrimination based 
on other grounds than nationality. Article III-II8 reads “In defining and implementing 
the policies and activities referred to in this Part, the Union shall aim to combat 
discrimination based on sex, race or ethnic origin, religion or belief, disability, age or 
sexual orientation.”  

− According to article III-124, paragraph 2, it becomes easier to establish basic 
principles for Union incentive measures to support Member State action in the 
field of non- discrimination based on other grounds than nationality. 

− The European Constitution makes explicit reference to women and sexual exploitation 
in two of the articles on combating trafficking. Article III-267 states that common 
immigration policy European laws or framework laws shall establish measures in 
particular areas, one area being (Article III-267 paragraph 2 d), “combating 
trafficking in persons, in particular women and children”.  Article III-271 (1) states 
that European framework laws may establish minimum rules concerning the definition 
of criminal offences and sanctions in the areas of particularly serious crime with a 
cross-border dimension and one of these areas of crime is “trafficking in human 
beings and sexual exploitation of women and children”.  

− It is interesting to note that throughout the European Constitutional text all references 
to gender equality are stated as “equality between women and men” whereas 
throughout the Treaty establishing the European Community all references to gender 
equality are stated as “equality between men and women”.  

 
 
Declaration on Combating Domestic Violence 
 
Declaration n° 13 annexed to the Final Act of the Intergovernmental Conference relates to 
the mainstreaming clause for gender equality of article III-116 and puts emphasis on 
combating all kinds of domestic violence. By definition, a declaration has a political, 
declaratory nature and does not constitute a specific legal base for Union action. 
Declaration n° 13 only clarifies that specific attention must be given, by both the Union and 
the Member States, to combating domestic violence. The scope of the Declaration is 
limited in that it only refers to domestic violence; it would have much better if it referred to 
all forms of violence against women. However, the wording chosen for the rest of the 
Declaration is particularly strong as it calls on Member States to take all necessary 
measures to prevent and punish domestic violence and to support and protect the 
victims.  
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Improving Social Europe 
 

 A social clause has been included in Part III (EU policies) of the European 
Constitution. The horizontal article III-117 states: “In defining and implementing the 
policies and actions referred to in this Part, the Union shall take into account 
requirements linked to the promotion of a high level of employment, the 
guarantee of adequate social protection, the fight against social exclusion, 
and a high level of education, training and protection of human health.” This 
article is essential to defend the ‘European Social Model’.  

 An article on services of general interest (article III-122) states: “(…) the Union 
and the Member States (…) shall take care that such services operate on the 
basis of principles and conditions, in particular economic and financial 
conditions, which enable them to fulfil their missions. European laws shall 
establish these principles and set these conditions without prejudice to the 
competence of Member States, in compliance with the Constitution, to provide, to 
commission and to fund such services”. 

 There are several new articles for defending the rights of the child: article I-3 
(3); article I-3 (4) Union's Objectives; article II-74 (3) Right to Education; article II-
84 (1), article II-84 (2), article II-84 (3) the rights of the child; article II-92 Prohibition 
of child labour and protection of young people at work; article III-267 (2-d) 
"Combating trafficking in persons in particular women and children" and article III-
271 (1) "European framework laws may establish minimum rules.....these areas of 
crime are the following....trafficking in human beings and sexual exploitation of 
women and children" 
 

Improving the Democratic Life of the Union  
 

 New obligations are imposed on the European Institutions regarding the 
consultation of civil society, transparency and access to documents: 

A right of citizens’ initiative is introduced (if at least one million citizens coming 
from a certain number of Member States so request, the Commission may submit 
a proposal along the lines desired by these citizens).  
 
Article I-47: The Principle of participatory democracy: states that the “Union 
Institutions shall maintain an open, transparent and regular dialogue with 
representative associations and civil society.” Thus recognizing the role of civil 
dialogue in the Treaty. This is a major step forward for civil society.  

 
 
Some Disappointments with the European Constitution 
 

 The Article on the Union’s Values is not what we have been lobbying for as 
“equality between women and men” is not stated in the first sentence as one of the 
Union’s values; however, equality between women and men is stated in the second 
sentence. It is positive that the proposal of the Italian presidency to call equality 
between women and men a “principle” has been taken out, but it is disappointing 
that gender equality is not stated in the first sentence, as this is where the values of 
the Union are laid out. In the second sentence, the values outlined in the first 
sentence are common to the Member States in a society in which a series of 
elements prevail, one being equality between women and men.  
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 It could be argued that the Constitution offers a privileged situation to the status of 
churches and religious associations as it emphasises that the Union shall maintain 
an open, transparent and regular dialogue with these churches and organisations 
whereas this dialogue would have been adequately covered by Article I-47 on 
Participatory Democracy. 

 Last-minute changes to the Charter of Fundamental Rights preamble adding 
interpretative limitations may have weakened the Charter. The Convention 
proposed a sort of invitation to the Union and national courts to consider the 
explanations to the Charter as guidance for interpretation. This has now made 
compulsory. The text of the explanations has been included in a declaration to the 
final Act of the IGC.  

 It is very disappointing that the article I-26§2 has been changed from the original 
Convention text. In the Convention text it stated that each Member State would 
have to put forward three names in their nomination for a Commissioner, in which 
both genders were represented. This requirement has now been removed and 
Member States are only required to put forward names based on general 
competence, European commitment and their independence. This clearly weakens 
the possibility of ensuring a gender balanced Commission.  

 We did not obtain satisfaction on gender balance in all of the EU institutions. 
 
 
Conclusion 
 
The Treaty establishing a Constitution for Europe suggests a useful set of improvements 
to the Current EU system. It responds to many of the criticisms that have previously been 
directed at the EU, making it clearer, more efficient and more accountable. The EU Treaty 
Articles on Equality between women and men have been moderately strengthened, 
although not as much as EWL would have liked. The Treaty establishing a Constitution for 
Europe should be viewed as one step in the process of achieving full equality between 
women and men in European society.  
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